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ARGUMENT 
I. THE BRIEF OF RESPONDENT GIVES NO SUPPORT TO 
THE BOARD'S FAILURE TO ANALYZE ALL OF THE 
FACTS IN SUBSECTIONS (A) THROUGH (T). 
The Board of Review of the Industrial Commission of 
Utah, Unemployment Compensation Appeals (the "Board") did not 
analyze all 20 Factors of Section 35-4-22(j)(5) [A-T] Utah Code 
in its July 10, 1990 Decision. (R. 402.) The Brief of Respon-
dent failed to give any legal support for the Board's failure to 
analyze all of the facts in Subsections (A) through (T). 
The Brief of Respondent criticizes the statute but does 
not give any legal support for the failure to analyze all fac-
tors. Respondent claims that the statute "does not make perfect 
sense." Respondent's Brief, p. 10. Further, Respondent claims 
that analyzing all facts in Subsections (A) through (T) "is 
uncomfortable and strained, both from a straightforward reading 
of the statute and from a practical programmatic point of view." 
Respondent's Brief, p. 10. The justification the Respondent's 
Brief gives for the Board's not analyzing all of the facts in 
Subsections (A) through (T) is that such analysis is "unwieldy, 
cumbersome and ultimately confusing." Id. 
The statute very clearly states "the Commission shall 
analyze all facts in Subsections (A) through (T)." The Utah Leg-
islature clearly desired an analysis of all facts. The Utah Leg-
islature attempted to adopt the same test as was currently and 
presumably successfully being used by the Internal Revenue Ser-
vice. See Appendix G, Brief of Petitioner. The Board clearly 
did not analyze all facts. R. 404. The Respondent's excuses for 
not analyzing all facts are not supported by the statute or any 
law. 
As the Board failed to analyze all required facts under 
the statute, the Board's findings cannot be upheld. The Court 
should review the whole record. Grace Drilling v. Board of 
Review, 776 P.2d 63, 68 (Utah App. 1989). The Court should con-
sider the evidence supporting the Board's actual findings in its 
decision but also the evidence that detracts from the weight of 
the Board's findings. Xd. Tasters has set out in detail all of 
the facts which substantially support the facts supporting Tast-
ers' analysis of Subsections (A) through (T) in Point IV of Brief 
of Petitioner. The Brief of Respondent has generally failed to 
cite facts in its factor by factor analysis as set forth in Point 
III of the Brief of Respondent. Tasters' challenge to the 
Board's findings is that the findings do not analyze all the 
facts required by the statute. Tasters has marshalled the evi-
dence supporting its proposed findings generally in its Statement 
of Facts and specifically on a factor by factor basis in Point IV 
of the Brief of Petitioner. 
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Tasters has been substantially prejudiced by the 
Board's failure to analyze all the facts. Many facts that the 
Board did not analyze indicate independent contractor status. 
See Point IV, Brief of Petitioner, p. 30. Therefore, under Sec-
tion 63-46b-16(4)(C)(D) and/or (E), Utah Code, the appellate 
court should grant relief as the Board acted beyond the jurisdic-
tion conferred by the statute and/or the Board has not decided 
all the issues requiring resolution and/or the Board has errone-
ously interpreted or applied the law and/or the Board has failed 
to follow prescribed procedure of the statute. 
II. THE BRIEF OF RESPONDENT IS THE FIRST TIME THE 
INDUSTRIAL COMMISSION HAS ATTEMPTED TO ANA-
LYZE THE FACTS IN SUBSECTIONS (A) THROUGH 
(T). THE BRIEF OF RESPONDENT IS INCONSISTENT 
WITH THE BOARD'S DECISION. 
Unlike the reasoning used by the Board new arguments 
are contained in the Brief of Petitioner, Point III, page 22. 
The Brief of Petitioner is the first time that any level of the 
Industrial Commission has attempted to analyze all twenty fac-
tors. Neither the status supervisor, the Administrative Law 
Judge, nor the Board analyzed all facts in Subsections (A) 
through (T). R. 118, 331, 402. 
Unlike the decisions of the Status Supervisor, Adminis-
trative Law Judge or the Board, the Brief of Respondent groups 
the Factors into five categories. The first are those facts 
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tending to indicate employee status. The second are facts which 
have minimal applicability but which also indicate employee sta-
tus. The third are facts which indicate independent contractor 
status. The fourth are facts which have minimum applicability 
but which tend to show independent contractor status. The fifth 
are Facts which are not helpful in determining independent con-
tractor status. Point III, Respondent's Brief, pp. 22-30. 
The arguments in the Respondent's Brief are not consis-
tent with the decision of the Board. For example, the Board 
grouped Factors C, F, H, 0, P, Q and R in a category pertaining 
to the demonstrator's independence from Tasters. The Board, 
without analyzing all facts, specifically found Factor R to be 
the only significant factor of the category and stated many Fac-
tors in its second category were of little significance. R.404. 
In contrast, the Brief of Respondent finds Factors C, P and R to 
indicate employee status; Factor 0 to be of minimal significance 
indicating employee status; Factor Q to indicate independent con-
tractor status; and Factor F as not helpful. Brief of Respondent 
pp. 23, 25, 27, 28, 30. 
Additionally, the Board, in its third category found, 
without analyzing all facts, Factors D, E, L, S and T in the cat-
egory that relates to the issue of whether continuing personal 
relationship between employer and employee has been established. 
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R.405. The Board concluded this category of Factors indicated 
independent contractor status. R.405. However, the Brief of 
Respondent finds Factor D of minimal applicability indicating 
independent contractor status; Factor L to indicate independent 
contractor status; Factors E, S and T both to be "not helpful in 
determining independent contractor status." Brief of Respondent, 
pp. 28, 29,31,32. 
Moreover, the Board's decision classified three Fac-
tors, I, M and N, as "not useful." R.405. The Brief of Respon-
dent classifies six factors, E, F, I, J, S and T, as "not helpful 
in determining independent contractor status." Brief of Respon-
dent, pp. 30, 32. 
The inconsistencies between the decision of the Board 
and the arguments in the Brief of Respondent raise new issues on 
appeal. Using the words from the Brief of Respondent the differ-
ences are "ultimately confusing." The Board found Factors D, E, 
L, S and T in a category supporting independent contractor sta-
tus. In contrast, the Brief of Respondent finds Factors D,H,L,N 
and Q with clear or minimal indication of independent contractor 
status. Further, the Board found only Factors A, B, G, J, K and 
R as indicating employee status. In contrast, the Brief of 
Respondent finds Factors B, C, G, K, M, P and R as indicating 
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employee status and Factors A and 0 minimally indicating employee 
status. 
The Brief of Respondent does not support the decision 
of the Board and raises new arguments or analyses on appeal. The 
Brief of Respondent is not consistent with the Board's decision 
and shows that Respondent itself is uncomfortable with the 
Board's findings and decision making process. 
CONCLUSION 
The Respondent has failed to give legal authority for 
its failure to analyze all facts in Subsection (A) through (T). 
The Brief of Respondent is inconsistent with the decision of the 
Board of Review in both its findings of fact and application of 
the law to the facts. This court should review the whole record 
and make findings substantially in the form of those attached as 
proposed findings in Appendix E to the Brief of Petitioner. 
After analyzing the 20 Factors, the Court should conclude that 
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the weight of the evidence supports a finding that the demonstra-
tors are independent contractors. The decision of the Board 
should be reversed. 
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